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and he was otherwise deformed. In an action by the infant to recover damages 
it was Held that there could be no recovery. Allaire v. St. Lake's Hospital (111.) 
56 N. E. 638. 

This decision is in accordance with the little authority there is on the subject 
of the prenatal status of an infant. The ground upon which actions for prenatal 
injuries are disallowed is that the unborn child is a part of the mother — pars vis- 
cerum matris. As the court well says, if an action were permissible by the infant 
in such case, the same principle would permit an action against the mother her- 
self for prenatal negligence. Boggs, J. , dissented, and endeavored to distinguish 
the case from the two opposing cases — Dietrich v. Inhabitants, 138 Mass. 14, 
and Walker v. Railway Co., 28 L. R. (Ireland) 69— on the ground that in the 
principal case the hospital authorities, knowing of the condition of the mother, 
and having invited her to undergo her lying-in at the hospital, owed a special 
duty not only to the mother but to the child. The ruling of the majority seems 
the sounder doctrine. 

A suit in equity may be maintained, however, by a prochein ami, to wotect the 
property interests of an unborn infant. Story, Eq. PI. (10th ed. ), ec. 59 (n). 



Landlord and Tenant — Destruction of Premises — Recovery of Un- 
earned Rent Paid in Advance. — Plaintiff leased of the defendant premises 
for a certain term at an agreed rental, more than one-half of which was by the 
terms of the lease payable in advance, and was so paid. The lease provided that 
in case of destruction of the premises by fire, the rent should be paid up to the time 
of the destruction and the lease should cease. The premises were so destroyed 
shortly after plaintiff took possession. In an action to recover the unearned rent 
paid in advance, it was Held, That the plaintiff could not recover — two of the five 
judges dissenting. — Werner v. Padula, 63 N. Y. Supp. 68. 

The construction placed by the court upon the contract was that under it, the 
first installment being due in advance, the tenant took the risk of fire so far as 
that portion of the rent was concerned ; that the language of the lease meant that 
no further payments could be required in case of destruction of the premises, and 
not that any part of the advance payment should be returned. The construction 
seems extremely harsh. 



Infants' Contracts — Fraudulent Representation of Age — Trover — 
Tort. — Defendant, an infant, purchased goods from the plaintiff, falsely repre- 
senting that he was of age. Upon failure to pay, plaintiff brought an action of 
trover for the goods. Held, That the action could not be maintained. Slayton v. 
Barry (Mass. ), 56 N. E. 574. 

The decision is in accordance with the decided weight of authority, and is 
sound on principle. 

Where the real injury is a breach of contract the infant's liability is not altered 
by bringing a tort action. The inquiry in such cases is not as to the form of the 
action, but the substantial nature of the wrong. 

If the suit be in contract, infancy may be pleaded, notwithstanding credit was 
extended on the faith of a false statement as to his age. Otherwise, a mere failure 
to disclose his infancy — whereby he impliedly affirms that he is of full legal 
capacity to enter into the contract — would itself be fraudulent ; with the result 



